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ARGUMENT 
I. THE TRIAL COURT PLAINLY ERRED BY NOT ALLOWING MR. 
BELT TO BE PRESENT DURING THE UNRECORDED IN-
CHAMBERS HEARING CONCERNING THE COURT'S PROPOSED 
RESPONSE AND INSTRUCTION TO THE JURY. 
In responding to Mr. Belt's plain error argument, the State 
cites State v. Ross, 951 P.2d 236 (Utah Ct. App. 1997), in which 
the Utah Court of Appeals stated that "a trial court's error is not 
plain where there is no settled appellate law to guide the trial 
court." Id. at 239. In Ross, the issue before the Court was 
whether the trial court's failure to provide a cautionary 
instruction, upon admitting a co-defendant's guilty plea, 
constituted plain error. Id. at 238-40. 
Ross is distinguishable from the instant case involving Mr. 
Belt because at the time -Ross was pending, there was "no Utah law 
requiring a limiting instruction . . . ." Id. at 239. Moreover, 
at the time Ross was decided, other jurisdictions had "reached no 
consensus on when a trial court's failure to issue cautionary 
instructions after admitting plea evidence will be reversed for 
plain error." Id. In fact, the Court, contrary to that which had 
been argued by the defendant in Ross, listed a number of 
jurisdictions that had refused to "find plain error in a court's 
failure to issue a sua sponte cautionary instruction." Id. at 239-
4 
( 
40 (itemized list of string citations together with parenthetical 
statements omitted).
 ( 
Unlike Ross, the trial court in the instant case had the clear 
and plain constitutional mandate set forth in Article I, section 
12, of the Utah Constitution, which states, "In criminal 
prosecutions the accused shall have the right to appear and defend 
in person and by counsel . . . ." (Emphasis added). The 
unmistakable and unambiguous nature of the language of Article I, 
section 12, of the Utah Constitution severely discredits the 
State's position concerning plain error. 
Not only is the right to appear in person constitutionally 
mandated, Utah case law unequivocally sets forth the sacred nature 
of the right. In State v. Aikers, 87 Utah 507, 51 P.2d 1052 (Utah 
193 5) , the Utah Supreme Court stated: 
There is no doubt but that the constitutional 
right to appear and defend in person and by 
counsel is a sacred right of one accused of a 
crime which may not be infringed or frittered 
away, and is one which may not be denied by a 
court or be waived by counsel. 
Id. at 513, 51 P.2d at 1055; see also State v. Lee, 585 P.2d 58 & 
n.3 (Utah 1978); State v. Myers, 28 Utah 2d 254, 255-56, 508 P.2d 
41, 42 (Utah 1973). 
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As evinced by the foregoing, the trial court committed plain 
error1 and denied Mr. Belt of his constitutional right to appear 
and defend in person at all stages of the trial by precluding him 
of the opportunity to be present at the unrecorded in-chambers 
hearing when the judge dictated and discussed with counsel, only, 
the proposed response to the jury's note. See Lee, 585 P.2d at 58 
& n.l. In the course of so doing, the trial court failed to inform 
Mr. Belt of the substance of the proposed communication and thereby 
failed to afford him the opportunity to be heard before the 
supplemental charge or response was given to the jury. The 
justification advanced by the State for the trial court's denial of 
Mr. Belt's constitutional right is merit less.2 
1See State v. Dunn, 850 P.2d 1201 (Utah 1993), in which the Utah 
Supreme Court outlined the following principles utilized in 
determining whether "plain error" exists: 
In general, to establish the existence of plain 
error and to obtain appellate relief from an 
alleged error that was not properly objected to, 
the appellant must show the following: (i) An 
error exists; (ii) the error should have been 
obvious to the trial court; and (iii) the error 
is harmful, i.e., absent the error, there is a 
reasonable likelihood of a more favorable 
outcome for the appellant, or phrased 
differently, our confidence in the verdict is 
undermined. 
Id. at 1208-09; see also State v. Portillo, 914 P.2d 724, 726 (Utah 
Ct. App. 1996); and State v. Tenney, 913 P.2d 750 (Utah Ct. App. 
1996). 
2The State, in its Brief, also argues that Mr. Belt has not 
established that the trial court's error was harmful. However, the 
nature and circumstances surrounding the instant constitutional 
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II. BASED ON THE CIRCUMSTANCES OF THE INSTANT CASE, MR. 
BELT DID NOT VOLUNTARILY, INTENTIONALLY, AND 
KNOWINGLY WAIVE THE CONSTITUTIONAL RIGHT TO BE 
PRESENT AT ALL STAGES OF THE TRIAL. 
Throughout its Brief, the State argues, "[N]o plain error 
claim may be predicated upon this action of the trial court" 
because the claim "is waived by defense counsel's acquiescence . . 
. that the language and response were appropriate." See Brief of 
Appellee, pp. 7, 8-11. The State's argument, as more fully set 
forth below, is not only flawed by the very nature and obviousness 
of the constitutional deprivation and by settled Utah case law 
addressing the issue of waiver. 
Addressing this very issue, the Utah Supreme Court, in State 
v. Anderson, 929 P.2d 1107 (Utah 1996), stated that "[a]ny waiver 
of the right to be present xmust be voluntary and involve an 
intentional relinquishment of a known right.'" Id. at 1110 
(quoting State v. Wagstaff, 772 P. 2d 987, 990 (Utah Ct. App. 
1989)). Moreover, u[t]o intentionally relinquish the right to be 
present, the defendant must have notice of the proceedings." Id. 
(citing United States v. McPherson, 421 F.2d 1127, 1130 (D.C. Cir. 
1969)). Finally, a defendant's "absence must be voluntary in the 
deprivation should be deemed harmful. See United States v. Treatman, 
524 F.2d 320, 323 (8th Cir. 1975) (stating that private 
communications with the jury "create a presumption of prejudice"). 
7 
sense that he is free to attend, not incarcerated elsewhere." Id. 
(citing State v. Houtz, 714 P.2d 677, 678 (Utah 1986)). 
In this case, the trial court failed to provide notice to Mr. 
Belt of the unrecorded in-chambers hearing concerning the 
communication received from the jury and of the trial court's 
decision to supplementally charge or respond to the communication 
of the jury.3 By so doing, the trial court denied Mr. Belt of the 
constitutionally mandated right to be present in person at all 
stages of the trial. Inasmuch as Mr. Belt was unaware of the 
communication between the judge and jury, he did not voluntarily or 
intentionally waive the right. See State v. Aikers, 87 Utah 507, 
513, 51 P.2d 1052, 1055 (Utah 1935) (holding that the 
constitutional right to appear and defend in person cannot be 
waived by counsel). 
3The State claims that the record is "entirely silent" concerning 
the trial court's failure to advise Mr. Belt of the in-chambers 
conference concerning the communication from and to with the jury. 
See Brief of Appellee, p. 10. Contrary to the State's assertions, 
the record is clear that Mr. Belt was unaware of the unrecorded in-
chambers conference. The trial court's Findings of Fact on remand 
and the circumstances surrounding the trial court's communication 
from and with the jury indicate that Mr. Belt was unaware of the 
unrecorded in-chambers conference and communication with the jury. 
See R. 198, Findings of Fact, Nos. 4-9. In fact, to argue otherwise 
defies logic, much less common sense. See R. 200, Transcript of 
August 27, 1999 Hearing Before The Honorable Darwin C. Hansen, p. 8-9 
(trial court stating that Mr. Belt "was in the holding cell at the 
time" and that Mr. Belt's appointed counsel was not in-chambers with 
the trial court during the unrecorded in-chambers conference). 
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CONCLUSION 
Based on the foregoing, as well as that previously submitted 
in the Brief of Appellant,4 Lynn L. Belt, respectfully requests 
that this Court reverse his conviction of Assault by a Prisoner and 
for such other relief as the Court deems just and appropriate under 
the circumstances in this case. 
RESPECTFULLY SUBMITTED this 30th day of May, 2000. 
rcuLL D""wiggi.ns 
Attorneys/^foj: Appellant 
4Mr. Belt's arguments set forth in the Brief of Appellant 
sufficiently address the remaining arguments set forth in the State's 
Brief of Appellee. 
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ADDENDUM 
No Addendum is necessary pursuant to Utah Rule of Appellate 
Procedure 24(a) (11) . 
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